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MEE 1

On the evening of July 4, a woman went to the end of her dock to watch a fireworks
display on the lake where her house was located. The woman’s husband remained inside
the house. The fireworks display was sponsored by the lake homeowners association,
which had contracted with a fireworks company to plan and manage all aspects of the
fireworks display.

The fireworks display was set off from a barge in the middle of the lake. During the
finale, a mortar flew out horizontally instead of ascending into the sky. The mortar struck
the woman’s dock. She was hit by flaming debris and severely injured. When the
woman’s husband saw what had happened from inside the house, he rushed to help her.
In his hurry, he tripped on a rug and fell down a flight of stairs, sustaining a serious
fracture.

All the fireworks company employees are state-certified fireworks technicians, and the
company followed all governmental fireworks regulations. It is not known why the
mortar misfired.

The woman and her husband sued the homeowners association and the fireworks
company to recover damages for their injuries under theories of strict liability and
negligence. At trial, they established all of the above facts. They also established the
following:

1) Nationally, accidents involving fireworks cause about 9,000 injuries and 5
deaths each year. About 15% of these accidents are caused by mortars misfiring in
the course of professional fireworks displays, and some of these accidents occur
despite compliance with governmental fireworks regulations.

2) Even with careful use by experts, fireworks mortars can still misfire.

3) Although a state statute requires a “safety zone” of 500 feet from the launching
site of fireworks when those fireworks are launched on land, the statute does not
refer to fireworks launched on water. Neither the homeowners association nor the
fireworks company established such a zone.

4) The average fireworks-to-shore distance for this display was 1,000 feet. The
woman’s dock is 450 feet from the location of the fireworks barge; at only three
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other points on the lake is there land or a dock within 500 feet of the fireworks
barge location.

After the conclusion of the plaintiffs’ case, both the homeowners association and the
fireworks company moved for a directed verdict on the basis that the facts established by
the evidence did not support a verdict for the plaintiffs.

The trial judge granted the motion, based on these findings:

1. Fireworks displays are not an abnormally dangerous activity and thus are not
subject to strict liability.

2. Based on the evidence submitted, a reasonable jury could not conclude that the
conduct of the fireworks company was negligent.

3. The misfiring mortar was not the proximate cause of the husband’s injuries.

4. The homeowners association cannot be held liable for the fireworks company’s
acts or omissions.

As to each of the judge’s four findings, was the judge correct? Explain.

MEE 2

Businesses in the United States make billions of dollars in payments each day by
electronic funds transfers (also known as “wire transfers”). Banks allow their business
customers to initiate payment orders for wire transfers by electronic means. To ensure
that these electronic payment orders actually originate from their customers, and not from
thieves, banks use a variety of security devices including passwords and data encryption.
Despite these efforts, thieves sometimes circumvent banks’ security methods and cause
banks to make unauthorized transfers from business customers’ bank accounts to the
thieves’ accounts.
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To combat this type of fraud, State A recently passed a law requiring all banks that offer
funds transfer services to State A businesses to use biometric identification (e.g.,
fingerprints or retinal scans) to verify payment orders above $10,000. Although experts
dispute whether biometric identification is significantly better than other security
techniques, the State A legislature decided to require it after heavy lobbying from a State
A—-based manufacturer of biometric identification equipment.

A large bank, incorporated and headquartered in State B, provides banking services to
businesses in every U.S. state, including State A. Implementation of biometric
identification for this bank’s business customers in State A would require the bank to
reprogram its entire U.S. electronic banking system at a cost of $50 million. The bank’s
own security experts do not believe that biometric identification is a particularly reliable
security system. Thus, instead of complying with State A’s new law, the bank informed
its business customers in State A that it would no longer allow them to make
electronically initiated funds transfers. Many of the bank’s business customers responded
by shifting their business to other banks. The bank estimates that, as a result, it has lost
profits in State A of $2 million.

There is no federal statute that governs the terms on which a bank may offer funds
transfer services to its business customers or the security measures that banks must
implement in connection with such services. The matter is governed entirely by state law.

The bank’s lawyers have drafted a complaint against State A and against State A’s
Superintendent of Banking in her official capacity. The complaint alleges all the facts
stated above and asserts that the State A statute requiring biometric identification as
applied to the bank violates the U.S. Constitution. The complaint seeks $2 million in
damages from State A as compensation for the bank’s lost profits. The complaint also
seeks an injunction against the Superintendent of Banking to prevent her from taking any
action to enforce the allegedly unconstitutional State A statute.

1. Can the bank maintain a suit in federal court against State A for damages?
Explain.
2. Can the bank maintain a suit in federal court against the state Superintendent of

Banking to enjoin her from enforcing the State A statute? Explain.

3. Is the State A statute unconstitutional? Explain.
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MEE 3

A garment manufacturer sells clothing to retail stores on credit terms pursuant to which
the retail stores have 180 days after delivery of the clothing to pay the purchase price.
Not surprisingly, the manufacturer often has cash-flow problems.

On February 1, the manufacturer entered into a transaction with a finance company
pursuant to which the manufacturer sold to the finance company all of the manufacturer’s
outstanding rights to be paid by retail stores for clothing. The transaction was
memorialized in a signed writing that described in detail the payment rights that were
being sold. The finance company paid the manufacturer the agreed price for these rights
that day but did not file a financing statement.

On March 15, the manufacturer borrowed money from a bank. Pursuant to the terms of
the loan agreement, which was signed by both parties, the manufacturer granted the bank
a security interest in all of the manufacturer’s “present and future accounts” to secure the
manufacturer’s obligation to repay the loan. On the same day, the bank filed a properly
completed financing statement in the appropriate filing office. The financing statement
listed the manufacturer as debtor and the bank as secured party. The collateral was
indicated as “all of [the manufacturer’s] present and future accounts.”

There are no other filed financing statements that list the manufacturer as debtor.

On May 25, the manufacturer defaulted on its repayment obligation to the bank. Shortly
thereafter, the bank sent signed letters to each of the retail stores to which the
manufacturer sold clothing on credit. The letters instructed each retail store to pay to the
bank any amounts that the store owed to the manufacturer for clothing purchased on
credit. The letter explained that the manufacturer had defaulted on its obligation to the
bank and that the bank was exercising its rights as a secured party.

The finance company recently learned about the bank’s actions. The finance company
informed the bank that the finance company had purchased some of the rights to payment
being claimed by the bank. The finance company demanded that the bank cease its efforts
to collect on those rights to payment.

Meanwhile, some of the retail stores responded to the bank’s letters by refusing to pay the
bank. These stores contend that they have no obligations to the bank and that payment to
the manufacturer will discharge their payment obligations.
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1. As between the bank and the finance company, which (if either) has a superior
right to the claims against the retail stores for the money the retail stores owe the
manufacturer for clothing they bought on credit before February 1? Explain.

2. Avre the retail stores correct that they have no obligations to the bank and that
paying the manufacturer will discharge their payment obligations? Explain.

MEE 4

In 2012, Testator wrote by hand a document labeled “My Will.” The dispositive
provisions in that document read:

A. | give $50,000 to my cousin, Bob;

B. I give my household goods to those persons mentioned in a memorandum | will
write addressed to my executor; and

C. | leave the balance of my estate to Bank, as trustee, to hold in trust to pay the
income to my child, Sam, for life and, when Sam dies, to distribute the trust
principal in equal shares to his children who attain age 21.

After Testator finished writing the will, he walked into his kitchen where his cousin
(Bob) and his neighbor were sitting. After showing them the will and telling them what it
was but not what it said, Testator signed it at the end in their presence. Testator then
asked Bob and his neighbor to be witnesses. They agreed and then signed, as witnesses,
immediately below Testator’s signature. The will did not contain an attestation clause or
a self-proving will affidavit.

When the will was signed, Sam and his only child, Amy, age 19, were living. Testator
also had an adult daughter.

In 2015, Testator saw an attorney about a new will because he wanted to change the age
at which Sam’s children would take the trust principal from 21 to 25. The attorney told
Testator that he could avoid the expense of a new will by executing a codicil that would
republish the earlier will and provide that, when Sam died, the trust principal would pass

© 2017

National Conference of Bar Examiners

These materials are copyrighted by the NCBE and are reprinted with the permission of NCBE.
These materials are for personal use only and may not be reproduced or distributed in any way.

5



to Sam’s children who attain age 25. The attorney then prepared a codicil to that effect,
which was properly executed and witnessed by two individuals unrelated to Testator.

Two months ago, Testator died. The documents prepared by Testator and his attorney
were found among Testator’s possessions, together with a memorandum addressed to his
executor in which Testator stated that he wanted his furniture to go to his aunt. This
memorandum was dated three days after Testator’s codicil was duly executed. The
memorandum was signed by Testator, but it was not witnessed.

Testator is survived by his aunt, his cousin Bob, and Sam’s two children, Amy, age 24,
and Dan, age 3. (Sam predeceased Testator.) Testator is also survived by his adult
daughter, who was not mentioned in any of the documents found among Testator’s
possessions.

This jurisdiction does not recognize holographic wills. Under its laws, Testator’s
daughter is not a pretermitted heir. The jurisdiction has enacted the following statute:

Any nonvested interest that is invalid under the common law Rule Against
Perpetuities is nonetheless valid if it actually vests, or fails to vest, within 21 years
after some life in being at the creation of the interest.

To whom should Testator’s estate be distributed? Explain.

MEE 5

A woman is on trial for the attempted murder of a man whom she shot with a handgun on
March 1. According to a State A police report:

The woman started dating the man in August. A few months later, after the woman
broke up with him, the man began calling the woman’s cell phone and hanging up
without saying anything. In February, the man called and said, “I promise you’ll
be happy if you take me back, but very unhappy if you do not.” The following
week, to protect herself against the man, the woman lawfully bought a handgun.
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On March 1, the woman was working late in her office. At 10:00 p.m., the man
entered the woman’s office without knocking. The woman immediately grabbed
the gun and shot the man once, hitting him in the shoulder.

The police arrived at the scene at 10:10 p.m. By this time, a number of people had
gathered outside the doorway of the woman’s office. A police officer entered the
office, and his partner blocked the doorway so that the woman could not leave and
no one could enter. The officer immediately seized the gun from the woman and
asked her, without providing Miranda warnings, “Do you have any other
weapons?” She responded, “I have a can of pepper spray in my purse. Is that a
weapon?”

At 10:20 p.m., after the woman had been arrested and the man taken to the
hospital, a custodian told the police officer, “I didn’t see the shooting, but | heard
some noises in the hall around 10 and then a loud bang and screaming.”

A few hours later, at the hospital, the man told the police officer that he had
entered the woman’s office just to speak with her and that the woman had shot
him without provocation.

The woman will defend against the attempted murder charge on the ground that she acted
in self-defense. In State A, self-defense is defined as “the use of force upon or toward
another person when the defendant reasonably believes that such force is immediately
necessary for the purpose of protecting himself against the use of unlawful force by such
other person on the present occasion.”

State A has adopted evidence rules identical to the Federal Rules of Evidence. State A
follows the doctrine of the Supreme Court of the United States when interpreting
protections provided to criminal defendants under the U.S. Constitution.

The prosecution and the defense have fully complied with all pretrial notice
requirements, the authenticity of all the evidence has been established, and the court has
rejected defense objections based on the Confrontation Clause.

The woman, the man, and the police officer will testify at trial. The custodian is
unavailable to testify at trial.
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Under the Miranda doctrine and the rules of evidence, explain how the court should rule
on the admissibility of the following evidence:

1. Testimony from the woman, offered by the defense, repeating the man’s
statement, “I promise you’ll be happy if you take me back, but very unhappy if
you do not.”

2. Testimony from the police officer, offered by the prosecution, repeating the
woman’s statement, “I have a can of pepper spray in my purse. Is that a weapon?”

3. Testimony from the police officer, offered by the prosecution, repeating the

custodian’s statement, “I didn’t see the shooting, but | heard some noises in the
hall around 10 and then a loud bang and screaming.”

MEE 6

Taxes Inc. (“Taxes”) is a tax preparation business incorporated in State A, where it has its
corporate headquarters. Taxes operates five tax preparation offices in the “Two Towns”
metropolitan area, which straddles the border between State A and State B. Three of the
Taxes tax preparation offices are located in Salem, State A; the other two are in
Plymouth, State B.

A woman, a recent college graduate, was hired by Taxes and trained to work as a tax
preparer in one of its offices in Salem, State A. The woman and Taxes entered into a
written employment contract in State A that included a noncompete covenant prohibiting
her from working as a tax preparer in the Two Towns metropolitan area for a period of 24
months after leaving Taxes’s employ. The employment contract also provided that it was
“governed by State A law.”

After working for Taxes for three years, the woman quit her job with Taxes, moved out
of her parents’ home in State A (where she had been living since her college graduation),
and moved into an apartment she had rented in Plymouth, State B. Two weeks later, she
opened a tax preparation business in Plymouth.
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Taxes promptly filed suit against the woman in the federal district court for State A,
properly invoking the court’s diversity jurisdiction. The complaint alleged all the facts
stated above, claimed that the woman was preparing taxes in violation of the noncompete
covenant in her employment contract, and sought an injunction of 22 months’ duration
against her continued preparation of tax returns for any paying customers in the Two
Towns metropolitan area.

Taxes delivered a copy of the summons and complaint to the home of the woman’s
parents in State A (the address that she had listed as her home address when she was
employed by Taxes). The process server left the materials with the woman’s father.

Each state has service-of-process rules identical to those in the Federal Rules of Civil
Procedure.

Under State A law, covenants not to compete are valid so long as they are reasonable in
terms of geographic scope and duration. The State A Supreme Court has previously
upheld noncompete covenants identical to the covenant at issue in this case. When
determining whether to give effect to a contractual choice-of-law clause, State A follows
the Restatement (Second) of Conflict of Laws.

Under State B law, covenants not to compete are also valid if they are reasonable in
scope and duration. However, the State B Supreme Court has held that noncompete
covenants are unreasonable and unenforceable as a matter of law if they exceed 18
months in duration. While State B generally gives effect to choice-of-law clauses in
contracts, it has a statute that provides that choice-of-law clauses in employment
contracts are unenforceable. When there is no effective choice-of-law clause, State B
follows the lex loci contractus approach to choice of law in contract matters.

Rather than file an answer to Taxes’s complaint, the woman filed a motion pursuant to
Rule 12(b)(6) to dismiss the action for failure to state a claim upon which relief can be
granted. The woman’s motion argued that the noncompete covenant is invalid and
unenforceable as a matter of law. Two days after filing the motion to dismiss, and before
Taxes had responded to the motion, the woman filed an “amended motion to dismiss.”
The amended motion sought dismissal on the same basis as the original motion (failure to
state a claim), but also asked the court to dismiss the action pursuant to Rule 12(b)(4) for
insufficient service of process.
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1. Should the court consider the woman’s motion to dismiss for insufficient service
of process? Explain.

2. If the court considers the woman’s motion to dismiss for insufficient service of
process, should it grant that motion? Explain.
3. In ruling on the woman’s motion to dismiss for failure to state a claim, which

state’s choice-of-law approach should the court follow? Explain.

4. Which state law should the court apply to determine the enforceability of the
noncompete covenant? Explain.

MPT 1 —Inre Peek et al. v. Doris Stern and Allied Behavioral Health Services

The client, Rita Peek, is the named plaintiff in a federal class action brought pursuant to
42 U.S.C. § 1983. The complaint alleges that the defendants, who have contracted with
the county to provide probation services, have discriminated against female probationers
by failing to provide court-ordered counseling in a timely manner. Peek was convicted in
Union County district court of a misdemeanor and sentenced to 10 months in jail, with
the jail sentence stayed on the condition that she successfully complete 18 months of
probation. The district court imposed certain conditions of probation, including receiving
mental health counseling. At a recent case-management conference, the federal judge
raised the issue of whether the defendants are state actors and requested simultaneous
briefing on that sole issue. Examinees’ task is to draft the argument section of the
plaintiffs’ brief, following office guidelines and persuading the court that under the
relevant tests and approaches, the defendants are state actors and therefore subject to suit
under 42 U.S.C. § 1983. The File contains the instructional memorandum, the firm’s
guidelines for drafting simultaneously filed persuasive briefs, the sentencing order, a
memo to the file, and excerpts from the deposition transcript of one of Allied’s
employees. The Library contains the relevant Franklin statutes on probation and a case
from the U.S. Court of Appeals.
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MPT 2 —In re Zimmer Farm

In this performance test, examinees work in the office of the Hartford County Attorney.
The president of the county board has received complaints about activities at the farm
owned by John Zimmer and his son Edward. The Zimmers raise apples and strawberries
for sale but have also begun operating a bird sanctuary on the farm. Residents in the
adjacent housing developments are complaining about the smells and noise from the birds
and also object to the crowds and loud music at the four “bird festivals” that the Zimmers
held on their farm in the past year. Examinees’ task is to prepare an objective
memorandum analyzing whether the Hartford County zoning code can be applied to shut
down the bird rescue operation and stop the festivals. As part of completing the task,
examinees must also address whether the Franklin Right to Farm Act affects the county’s
ability to enforce its zoning ordinance with respect to the Zimmers’ activities. The File
contains the instructional memorandum, an email from a complaining resident, and the
investigator’s report about the Zimmers. The Library contains an excerpt from the
Hartford County Zoning Code, excerpts from the Franklin Agriculture Code that contain
the Franklin Right to Farm Act, a Senate Committee report about the Act, and three
appellate court cases, two from Franklin and one from Columbia.
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ANSWER TO MEE 1

1. The issue is whether fireworks are an abnormally dangerous activity, thus being
subjected to strict liability.

As per rule, an activity is considered abnormally dangerous and is subject to strict liability
when the nature of the activity enacts a duty to conduct the activity in a reasonably safe
manner, despite the effort to make the activity safe it cannot be conducted in a safe manner
and the activity is not common in the community. When both of these prongs have been
met then there is a finding of an abnormally dangerous activity.

Here, the fireworks were released by the state certified technicians who were trained to
handle the fireworks. From the facts established, even though the experts do have
experience in dealing with the fireworks, they mortars can still catch fire. Additionally,
although the fireworks were conducted in a manner that adhered with the regulations,
nationally, accidents involving fireworks cause about 9,000 injuries and 5 deaths each
year. Furthermore, about 15% of those accidents were caused in the course of professional
displays.

Therefore, due to their inability to be conducted in a safe manner, the judge was incorrect
in finding that the fireworks display was not an abnormally dangerous activity.

2. The issue is whether a reasonable jury could find the conduct of the fireworks
company was negligent.

As per rule, in order to hold a party liable for negligence there must be a duty for the
defendant to conform to the applicable standard of care to prevent injury to the plaintiff,
the defendant breached that duty, in breaching that duty they were the actual (but for) and
proximate (legal/foreseeable) cause of the plaintiffs injuries and the plaintiff must have
suffered some damages. There is a duty to any foreseeable person that may be injured.
Absent a specific duty of care, the duty of care is to act as a reasonable person would
under the similar circumstances. Actual cause is the but for causation of the injury
meaning but for the defendant's breach the injury would not have occurred. The proximate
cause is the foreseeable cause. The injury must have been foreseeable. Lastly, there must
be some injury to the plaintiff.

Here, the husband and wife attended the fireworks display and it was sponsored by the
homeowners association. They owed a duty to all that were attending to conduct the
fireworks display in a reasonably safe manner, as the same individual conducting
fireworks would under the circumstances. They knew that they would have many people
watching and therefore they owed everyone there a duty. As to breach of their duty,
although there was not safety zone statute requirement for the launching of the fireworks
on water, the average fireworks-to shore distance for this display was 1,000 feet. The



woman's dock was only 450 feet and at only three other points on the lake is there a dock
within 500 feet. Therefore, by launching the firework so close they breached their duty.
As to the actual cause, but for the firework launching in the horizontal matter, the
woman’s dock would not have been hit. As to the proximate cause, it was foreseeable that
if something were to go wrong, people standing by the fireworks and those in the
proximity would be injured. Lastly, as to damages the woman was hit by flaming debris
and severely injured.

Therefore, the judge was incorrect and a reasonable jury could conclude that the conduct
of the fireworks company was negligent.

3. The issue was whether the misfiring mortar was the proximate cause of the
husband's injuries.

As per rule, in order to be deemed the proximate cause of the plaintiff's injuries it must be
foreseeable that the individual would be injured. Rescuers are always foreseeable
plaintiffs.

Here, as stated above the company was negligent in releasing the fireworks so close to the
dock. The woman was hit by the debris and severely injured. Her husband ran to go aid
her and in going to help rescue his wife he rushed to help her. In his hurry, he tripped on a
rug and fell down a flight of stairs, sustaining a serious fracture. The husband was going
to help his wife and while on the way to help his wife he tripped and fell down the stairs.
Although he was on his way to rescue or offer assistance. It was not foreseeable that he
was going to trip inside the home on his way to help his wife.

Therefore, the judge did not err.

4. The issue is whether the homeowners association can be held liable for the
fireworks company's acts or omissions.

As per rule, under the doctrine of respondeat superior, a company cannot be liable for the
third party's acts unless there is assent, benefit and control. However, when they are
involved in inherently dangerous activities, a company may be held liable.

Here, as discussed above, the fireworks were an inherently dangerous activity. Although
the homeowners association contracted with a fireworks company to plan and manage, due
to the inherently and abnormally dangerous activity that was occurring the homeowners
association may be held liable. Therefore, the judge was incorrect.



ANSWER TO MEE 1

Directed verdict
1. Fireworks display is an abnormally dangerous activity

The judge was incorrect, and running fireworks displays is an abnormally dangerous
activity. The key issue is the extent of the harm imposed by fireworks and whether it can
be mitigated by exercising care.

Under tort law, strict liability is imposed on those who cause harm while engaging in an
abnormally dangerous activity. Abnormally dangerous activities generally include such
activities as blasting dynamite or transporting extremely hazardous materials. The factors
used to determine whether a particular activity is abnormally dangerous include: 1) the
severity of the harm caused by the activity; 2) whether the location of the activity is
appropriate; 3) the benefit to society or to the community of engaging in the activity and
whether it outweighs the harm; and 4) whether harm caused by the activity can be
minimized by exercising care.

Here, the location of the activity--in the middle of the lake on the fourth of July--seems
appropriate. Fireworks also bring a significant benefit to society by providing
entertainment to a huge amount of people, particular for festive occasions such as the
Fourth of July. However, the harm caused by fireworks is great; nationally, fireworks
cause 9,000 injuries and 5 deaths per year. Furthermore, the plaintiffs established that
fireworks can still misfire even with careful use by experts. While there are factors
weighing in each direction, the fact that fireworks are explosive devices with a potential to
cause harm including death even when exercising care cuts in favor of considering the use
of fireworks to be an abnormally dangerous activity. And while fireworks are enjoyable,
they do not provide the community with a necessary function. The judge was incorrect,
and fireworks displays, because they are an abnormally dangerous activity, should subject
defendants to strict liability.

2. A reasonable jury could conclude that the conduct of the fireworks company was
negligent

The judge was also incorrect as to the second point; a reasonable jury could find that the
fireworks company's conduct was negligent. The issue is whether the company breached
its duty in the placement of the fireworks.

A prima facie showing of negligence requires duty, breach, actual and proximate
causation, and damages. A defendant has breached its duty of care if it did not exercise the
care that a reasonable person would have under similar circumstances.



Here, the company owed a duty of care to individuals who might be harmed by its
fireworks display. The plaintiffs also showed cause, at least with respect to the wife's
injury (the mortar hit her dock and hit her with flaming debris), and damages (she was
severely injured). A reasonable jury may have found that the standard of care was
determined by the applicable fireworks statute requiring a 500 foot safety zone around
the launching site--though the statute does not prove a breach as it not apply to water
launches, in the absence of other regulations, this is reasonable guidance. There is no
indication that the defendants proved an industry standard for water launches that would
have weighed in the opposite direction (though it would not have been dispositive). It
seems that the company could have feasibly taken further measures to prevent or mitigate
the injury, such as changing the launch location or warning all residents of the lake to
stay back from the shoreline. Based on the evidence available, a reasonable jury could
gave found that launching fireworks from a site that was under 500 feet from four
different land or dock locations on the lake was a breach of the company's duty of care.

3. The misfiring mortar was the proximate cause of the husband's injuries

The issue is whether, if the company is determined to have breached the standard of care,
the husband's injury was a foreseeable consequence of the company's breach. A showing
of both actual and proximate causation is necessary for a finding of negligence. Actual
cause is "but-for"' cause--the injury would not have occurred but for the actions
constituting the breach. Proximate cause, on the other hand, means that the injury was the
natural and probable consequence of the action. Where the resulting injury is caused
indirectly, the harm must have been foreseeable. Generally, harm caused to rescuers of
those who have been injured is considered foreseeable.

Here, the husband was inside the house, and saw his wife get injured by the mortar. He
became injured after he ran out to help her, tripping on the rug, falling down the stairs,
and sustaining a fracture. It is the natural and probable consequence of setting off
fireworks too close to shore that someone on shore might get injured, and it is foreseeable
that the rush to aid an injured person might cause additional injuries. It is not necessary
that the particular injury of a fracture due to falling down a flight of stairs cold
specifically be anticipated--this injury is of the kind that is to be expected from those who
rush to help someone who has been injured by fireworks.

Therefore, the mortar was the proximate cause.

4, The homeowners association can be held liable for the fireworks company's acts or
omissions

The homeowners association can be held liable. The issue is whether the homeowners
association expressly authorized the tortious action here, or whether the action was
committed in the scope of employment with a desire to serve the principle. Principals are
liable for the torts of their agents if they expressly authorize them or if the torts are



committed in the scope of employment with a desire to service the principle. A
principal/agent relationship exists when there is assent to the relationship, the activity
engaged in by the agent benefits the principal, and the principal has control over the
agent. Even where the control element is not met, and the company is considered an
independent contractor, there is still liability for torts stemming from inherently
dangerous activities. This is an exception from the general rule that principals are not
liable for torts of an independent contractor.

Held liable if fireworks company was an agent and if vicarious lability applies: expressly
authorized or scope of employment/desire to service. Here the fireworks company was a
contractor, and it appears that the association did not have control over the manner of the
company's performance. However, the homeowners association can still be held liable
because, as explained above, fireworks are an abnormally dangerous activity. Therefore,
the judge was wrong and the association is liable.

ANSWER TO MEE 2

1. Bank v. State A in federal court
The issue is whether this action is permitted under the 11th amendment.

The 11th Amendment prohibits federal law suits against states. It is based in the premise
of state sovereign immunity. There are exceptions to the 11th amendment, for example,
when a state waives sovereign immunity or 11th amendment protection or when
congress, under its 14th Amendment sec 5 power abrogates the state sovereign immunity
in a statute. Otherwise, citizens of the state or of other states are not permitted to sue a
state directly for damages.

Here, the bank appears to be suing the state directly, along with the superintendent,
seeking damages. There is no indication that the statute provides a waiver of the 11th
amendment and there is no congressional statute on point, so there is not congressional
abrogation. Therefore, the suit is not permitted under the 11th amendment and the bank
cannot maintain the suit against the state itself in federal court.

Furthermore, while state officials can be sued in their individual capacities for damages,
and in their official capacities for prospective injunctive relief, even if that relief would
require some money from the state treasury, they cannot be sued for money damages or
retrospective relief. Therefore, the bank’s action for damages, even as against the
superintendent will not be permitted in federal court.

2. Bank v. Superintendent in federal court



The main issue is whether against a state official in their official capacity seeking
injunctive relief can be maintained in federal court given the 11th amendment.

As mentioned above, despite the 11th amendment, state officials can be used in their
individual capacities for damages, and in their official capacities for prospective
injunctive relief, even if that relief would require some money from the state treasury. A
suit against a state officer for injunctive relief will be maintained if it is seeking
prospective relief and the effect on the state officers is incidental.

Here, the bank's action for injunctive relief can be maintained against the superintendent.
The superintendent is sued in her official capacity and the bank is seeking to stop (enjoin)
the enforcement of the statute. Therefore it can be maintained under an Ex Parte Young
theory.

Note that the bank clearly has standing since it has already suffered a concrete and
particularized injury (loss of $2 million dollars) that is caused by the statute and would be
redressed by a favorable finding (t